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Trust the voters

Direct election of judges is still best path

By Harold See 

August 6, 2008

John Grisham has joined what has become an assault on the popular election of state court judges. 

In his new novel, The Appeal, a poor widow has received a well-deserved award against a chemical company that willfully dumped toxic waste into the drinking water. We await only the state Supreme Court's confirmation of the judgment. But the state Supreme Court is divided. There are four "hard right-wingers," two "liberals" and three "in the center." One judge in the center is up for re-election. The problem, we are told, is that when judges are elected through popular voting, corporations can buy judicial seats — and here one does. 

Judicial elections have occurred for more than 200 years, but reservations about the popular election of state judges vs. a merit-based system have been expressed by former U.S. Supreme Court justice Sandra Day O'Connor, among others.

What has changed is that some judges have assumed a role not contemplated by the authors of our federal and state constitutions: the belief that judges make law. This lawmaking philosophy of judging, however, threatens the constitutional order. Many who lose in the legislature now turn to the courts. 

High-stakes spending 

Money has followed this shift. Why spend millions for and against the confirmation of two rather non-controversial U.S. Supreme Court nominees — John Roberts and Samuel Alito? Why the ugliness in the confirmation of Clarence Thomas? Our courts have become a political institution instead of the decider of cases.

This year, judges at various levels will be elected in 39 states; and 39 supreme court justices will be elected in 21 states. The high stakes are reflected in the soaring campaign costs: In 2006, $13.4 million was raised in Alabama Supreme Court races. This year, a Wisconsin high court race cost more than $5.9 million. 

Judges have become legislatures of last resort. They attract political interests that campaign and spend for "their judges." 

A better option? 

The siren song is that perhaps if an independent committee were to select prospects for appointment, politics and money would disappear. But then, wouldn't special interests simply shift focus, seeking to influence the appointment process? If it is worth millions to elect judges, it is worth no less to secure their appointment. Concealment in a committee merely hides from scrutiny and corrupts from within. A constitution belongs to the people who adopted it. If judges overstep their constitutional bounds, it is proper for the people to replace them by election. 

The contrary arguments are based on the belief that voters don't even know the names of state judges and, thus, certainly couldn't know the criteria for choosing them. The same case could be made for many relatively unknown elected officials, yet no one suggests that a committee select them for appointment. 

Indeed, citizens can discern who is better qualified to be a judge. A 1997 study by law professors Daniel Shuman and Anthony Champagne demonstrated that "the quality of judges in a merit-selection system are no better than those selected by voters." Elective government is not perfect. I have run for office. I have won and lost. I have come to know the voters and the candidates. I may disagree with some outcomes, but I am comfortable casting my lot with the voters. 

Harold See is an associate justice on the Alabama Supreme Court. The views expressed are the personal views of the author.

